
 
Summary of the Agreement 

Preamble 
 
The following summarises the essential content of the Standby Equity Distribution 
Agreements with YA Global Master SPV LTD (“Agreement”): 

1. Essential Contractual Obligations 

Upon request of WILEX AG (“Company”), YA Global Master SPV LTD 
(“Investor”) is obliged to subscribe for and to purchase tranches up to EUR 20 
Million of common stock of the Company from authorized capital over the course 
of 36 months. It is the Company’s sole discretion to execute such request; the 
Investor is obliged to subscribe for and to purchase such shares.  

2. Amount of the Tranches 

Each of the requested tranches of shares to be purchased by the Investor shall not 
exceed each of the following total amounts in terms of the subscription price: 
EUR 50,000 for the first tranche of shares, EUR 100,000 for the second tranche of 
shares and EUR 250,000 for the third tranche of shares and subsequent tranches 
or, if higher, the amount in EUR equal to the arithmetic average of the daily 
trading volume of WILEX-shares for the 5 trading days immediately preceding 
the date of the applicable request. Notwithstanding the foregoing, the Parties may 
agree upon a higher total amount. 

3. Bundling of Tranches 

The Company has also the option to bundle four tranches for the purpose of 
combined registration of the capital increase and its consummation with the 
commercial register and the registration to the stock exchange, if the Company 
ensures (to gap the longer period of issuance of the shares) a share exchange 
agreement between the Investor and another investor. Therefore, under certain 
circumstances, the Company could receive a cash amount of up to EUR 1 Million 
per bundled quadruple-tranche. 

4.  Conditions 

The obligation of the Investor to subscribe for and to purchase securities is subject 
to the fulfillment of conditions to ensure that the Agreement can be carried out 
and that the Investor will receive securities listed for free trading. 
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5. Subcription Price  

The subscription price is 95% of the daily EUR volume-weighted average price 
per listed share on the principal market during a pricing period of five consecutive 
trading days commencing on the trading day immediately following the date of 
the Company’s request (“Pricing Period”). If, during the Pricing Period, one or 
more daily EUR volume-weighted average price per listed share is below 85% of 
the volume-weighted average price at the last trading day prior to that fixing, such 
daily average price shall not be taken into account for the subscription price. In 
the latter case, the volume of emission is reduced for every day of falling short by 
20% (one fifth), unless the Investor waives the reduction of the volume of 
emission for the relevant day(s). In the event of such a waiver, the subscription 
price shall be 95% of the weighted price which shall be calculated by 

A. 85% of the daily volume weighted average price on the last trading day 
prior to the fixing for every day of the Pricing Period for which the 
Investor waives to reduce the volume due to the short fall of the price 
minimum; and 

B.  the daily volume-weighted price of all days of the Pricing Period, which 
equals to or is higher than 85% of the daily volume-weighted price on the 
last trading day prior to the fixing with regard to all other days of the 
Pricing Period, with the exception of those days resulting in a reduction in 
volume.  

Every day of A. and B. will be weighted equally. 

The subscription price becomes due without deduction immediately upon 
subscription.  
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6. Stock Exchange Registration 

The Company has the obligation to register the capital increase and its 
consummation with the commercial register, to apply for registration of the new 
shares with the Frankfurt Securities Exchange and to work towards a timely 
registration.  

There is no obligation to register the new shares with the stock exchange, if the 
Company takes care that the Investor may exchange the non-registered new shares 
with registered shares of an investor of the Company in an equivalent amount.  

 
7. Obligations of the Investor 

During the Pricing Period, the Investor is not allowed to sell listed shares with 
gross proceeds in the aggregate exceeding the value in EUR for the request 
regarding such Pricing Period. In addition, the Investor will not hold a short 
position on the Company’s shares which is not covered by an absolutely 
enforceable claim to receive delivery and title of an equal number of shares from a 
third party, including, but not limited to a share lending arrangement, at any time 
during the commitment period. Regarding the shares, the Investor will also 
comply with all applicable legal provisions that prohibit market abuse, including 
the prohibitions set out in Section 20a of the German Securities Trading Act 
(WpHG). These stipulations bind also the Investor’s investment manager, 
investment manager’s partners, subsidiaries and affiliates. The Investor is obliged 
to use its best efforts to sell the securities to third parties as soon as reasonably 
possible, provided, however, that the Investor is entitled to keep securities as far 
as this is required to ensure a smooth sale of the securities to third parties. The 
Investor is restricted in exercising its rights as a shareholder. 
 

8. Representations and Warranties 

The Investor has made essential representations and warranties that it is duly 
incorporated or organized and validly existing, that no bankruptcy or insolvency 
proceedings have been applied for, that it has sufficient financial means and 
expertise, that it will comply with all applicable laws of the countries, including 
but not limited to the US, where it intends to sell or to place the securities, and 
that it complies with laws regarding money laundering.  

The Company has made essential representations and warranties that it is duly 
incorporated or organized and validly existing, that no bankruptcy or insolvency 
proceedings have been applied for, that its currently listed shares are listed on the 
principal market and that it complies with all securities laws and stock exchange 
regulations, that there is no action, suit, notice of violation, proceeding or 
investigation pending or threatened which relates to or challenges the legality, 
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validity or enforceability of the Agreement, and to the correctness and 
completeness of the information package disclosed to the Investor.  

It is pointed out that this information package neither contains insider information 
nor any other trade or business secrets, that the Investor stipulated that any 
information received by it does not contain such aforementioned information and 
therefore only received publicly available information. 

 

9. Fees and Costs 

Prior to the execution of the Agreement, the Company paid to the Investor in 
return for the design of the SEDA Program and as reimbursement for conducting 
a due diligence a structuring & due diligence fee of EUR 30,000. 

In return for the Investor’s procuring and provision of funds for the subscription 
and the purchase of shares of the Company as well as the commitment to 
subscribe for and to purchase up to EUR 20 Million of common stock of the 
Company over the course of 36 months, the Company paid to the Investor a 
commitment fee of EUR 200,000 (“Commitment Fee”). EUR 50,000 of this 
Commitment Fee became due on the day of execution of the Agreement. EUR 
150,000 of this Commitment Fee became due on 31 May 2010. 
 

10. Term and Termination  
 

The Agreement is valid for a period of 36 months commencing on 23 March 2010 
through to 01 April 2013. 

The Company may terminate the Agreement upon ten days written notice to the 
Investor provided there are no requests outstanding, and the Company has paid all 
amounts owed to the Investor. 

The Agreement may be terminated by the Investor only for cause. 

 

11. Choice of Law and Jurisdiction 

The Agreement is governed by and construed in accordance with the laws of the 
Federal Republic of Germany. And any dispute arising out of or in connection 
with the Agreement is to be submitted to the jurisdiction of a German court. 

 

The English translation of this Summary of the Agreement is provided for 
convenience only. The German original is definitive. 


